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 1.  TIME:  8:30   CASE#: MSC09-01689 
CASE NAME: KIZOR ET AL V. REDIG ET AL 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
The parties are to appear. 

  

  
 2.  TIME:  8:30   CASE#: MSC10-02259 
CASE NAME: BILLY R. HENDERSON VS. EQUILON 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY EQUILON 
ENTERPRISES, LLC 
* TENTATIVE RULING: * 
 
In the Second Amended Complaint (“SAC”) plaintiff Billy R. Henderson (“Plaintiff” or 
“Henderson”) alleges various claims arising out of his former employment, including claims for 
(1) misclassification, failure to pay overtime compensation and violation of other statutory 
requirements (Labor Code § 1194); (2) failure to pay missed break compensation; and (3) 
injunctive relief and restitution under Business and Professions Code §§ 17200, et seq.  
Now, Defendant Equilon Enterprises, LLC dba Shell Oil Products US (“Defendant” or “Equilon”) 
moves for summary judgment pursuant to Code of Civil Procedure § 437c on the ground that it 
did not employ Plaintiff and is therefore not liable for any of the violations alleged in the SAC.   

Code of Civil Procedure (“CCP”) §§ 437c(o)(1) and 437c(p)(2) provide the relevant legal 
standard for deciding the MSJ. Section 437c(o)(1) provides, in relevant part: 

A cause of action has no merit if one or more of the elements of the cause of 
action cannot be separately established, even if that element is separately 
pleaded. 

Section 437c(p)(2) provides, in relevant part: 

A defendant or cross-defendant has met his or her burden of showing that a 
cause of action has no merit if that party has shown that one or more elements of 
the cause of action, even if not separately pleaded, cannot be established, or that 
there is a complete defense to that cause of action. Once the defendant or cross-
defendant has met that burden, the burden shifts to the plaintiff or cross-
complainant to show that a triable issue of one or more material facts exists as to 
the cause of action or a defense thereto. The plaintiff or cross-complainant shall 
not rely upon the mere allegations or denials of its pleadings to show that a 
triable issue of material fact exists but, instead, shall set forth the specific facts 
showing that a triable issue of material fact exists as to that cause of action or a 
defense thereto. 

Evidentiary Objections 
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Plaintiff objects to the second supplemental declaration of Weldon M. Theobald, and the Reply 

Separate Statement filed by Equilon on reply, on the grounds that the summary judgment 

statute does not allow for the submission of additional evidence or filing a supplemental 

separate statement. These objections are sustained. See Nazir v. United Airlines, Inc. (2009) 

178 Cal.App.4th 243, 249 (reply separate statement and exhibits were improper); see also San 

Diego Watercrafts, Inc. v. Wells Fargo Bank (2002) 102 Cal.App.4th 308, 313. The Court has 

not considered these documents in its determination of the MSJ.  Plaintiff also objects to the 

supplemental declaration of Rebecca K. Kimura.  There, Ms. Kimura attaches a few pages of a 

deposition that, she says, were inadvertently omitted from her prior declaration.  The Court 

overrules the object as to that supplemental declaration. 

 Plaintiff’s Objections to the Declaration of Weldon Theobald 

¶ 10:8-9. Overruled. Testimony is based on personal knowledge. 

¶ 14:23-26. Sustained. Hearsay. 

¶ 22:15-19. Overruled. Testimony is based on personal knowledge. 

¶ 25:2-3. Overruled. Testimony is based on personal knowledge. 

¶ 26:8-9. Overruled. Testimony is based on personal knowledge. 

¶ 27:12-13. Overruled. Testimony is based on personal knowledge. 

 Defendant’s Objections 

All relevance objections are overruled. 

Undisputed Material Facts 

Plaintiff was employed by Danville Petroleum, Inc. (“Danville”) from approximately 1998 to 

December 2008. UMF 1, 2. In or around August 2003, Danville entered into a Multi-Site 

Contractor Operated Retail Outlet Agreement (“MSO Agreement”) with Defendant Equilon to 

operate various Shell-branded gasoline stations in California. UMF 4. In or around August 2003, 

Danville also entered into a Multi-Site Non-Petroleum Facility Lease (“Lease”) with Equilon in 

connection with Danville’s operation of the convenience stores, as well as car washes and quick 

service restaurants, if any, located on the premises of the gasoline stations. UMF 5. During the 

2003 to 2008 time period, Danville operated up to 39 gas stations under the MSO program 

throughout Contra Costa County, Alameda County, Marin County Sonoma County, Solano 

County and employed hundreds of people at those stations. UMF 7. Pursuant to the MSO 

Agreement, Equilon supplied the stations with motor fuel products and set the fuel prices. UMF 

9. Danville and Equilon have never shared common management. UMF 66. Danville has no 

ownership interest in Equilon and Equilon has no ownership interest in Danville. UMF 67. 

Danville alone made all recruiting, hiring and promotion decisions regarding its employees. UMF 

43, 44, 46. Danville alone hired Henderson as a station manager in 1998 and he was employed 

by Danville from 1998 to December 2008. UMF 2, 46. Danville alone determined the terms and 
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conditions of Henderson’s employment. UMF 39. Danville alone had control over all payroll 

functions. UMF 51. Danville alone undertook the responsibility for paying Henderson, 

withholding and paying federal and state payroll taxes. UMF 52. Danville alone calculated, 

generated and delivered Henderson’s paychecks as well as all required tax forms and annual 

Form W-2s. Id. Danville alone determined that Henderson would be deemed an exempt 

employee, and what compensation and health and welfare benefits he should receive. UMF 50. 

Danville alone could approve salary increases for its employees, including Henderson. UMF 54. 

Danville had its own employment policies for its employees, including its own Employee 

Handbook that it provided to Henderson. UMF 56. Danville had its own on-duty meal agreement 

which Henderson signed. UMF 57. Danville had its own HR policies, including anti-harassment 

policies, and Danville alone trained Henderson on these policies. UMF 60, 61. Danville provided 

training to Henderson to perform his job. UMF 59. Danville alone made the decision to terminate 

Henderson’s employment in December 2008; Equilon was not involved in the investigation or 

decision to terminate. UMF 62, 63.  

Danville alone made the decision to hire its own managers, including Mr. Henderson, and 

assigned them to work at stations and thereafter transferred them as needed. UMF 46. Danville 

alone determined at which stations Henderson would work, and when he would work. UMF 46, 

47. It is undisputed that Danville determined that Henderson would be deemed an exempt 

employee, at which station(s) Henderson would work, when he would work and what 

compensation and health and welfare benefits he should receive. UMF 50.  

Although Equilon provided Danville with certain operational manuals (UMF 29), Plaintiff does not 

materially dispute that Danville directed its employees as to how to comply with the provision of 

the manuals. UMF 31. Henderson was never required by Danville to read the MSO Site 

Operations Manual. UMF 15. Henderson did not always follow what was in the manuals and 

instead followed Danville’s instructions on what needed to be done at the stations on a day to 

day basis. UMF 32. 

Joint Employer Law 

In actions under § 1194 to recover unpaid wages, an IWC wage order governing a subject 

industry defines the employment relationship, and thus who may be held liable—as an 

employer—for unpaid wages. Martinez v. Combs (2010) 49 Cal.4th 35. In Martinez, the 

Supreme Court examined “Wage Order No. 14-2001” regulating California’s “Agricultural 

Occupations.” See Cal. Code Regs. tit. 8, § 11140. Martinez interpreted Wage Order No. 14-

2001’s definition of employment to embody three alternative definitions. “It means: (a) to 

exercise control over the wages, hours or working conditions, or (b) to suffer or permit to work, 

or (c) to engage, thereby creating a common law employment relationship.” Martinez, 49 Cal.4th 

at 64. Although Martinez involved alleged minimum wage violations under Labor Code § 1194, 

its definition of employment has been applied to other sections of the Labor Code as well. See, 

e.g., Sotelo v. MediaNews Group, Inc. (2012) 207 Cal.App.4th 639, 660–662 (applying Martinez 

to a different IWC wage order); Futrell v. Payday Cal., Inc. (2010) 190 Cal.App.4th 1419, 1430 

(applying Martinez definition to §§ 203, 226, 510, and 1194 of the Labor Code); see also Taylor 

v. Waddell & Reed Inc. (S.D. Cal. Feb. 1, 2013) 09-CV- 02909 AJB WVG, 2013 U.S. Dist. 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   17 
HEARING DATE:   01/12/17 

 
 

- 4 - 

LEXIS 14939, at *10 (applying the Martinez definition of “employment” to causes of action 

brought under Cal. Lab. Code §§ 201, 202, 203, 204, 218.5, 218.6, 226, 226.7, 2698 et seq., 

510, 1182.12, 1194, 1194.2, and 1197, Cal. Bus. & Prof. Code §§ 17200 et seq., and Wage 

Order Nos. 4-2001 §§ 3(A), 4(A), and 11(A)). 

(a) To exercise control over the wages, hours or working conditions 

Under the first test in Martinez, an entity employs a worker if it “directly or indirectly, or through 

an agent or any other person, employs or exercises control” over that worker’s wages, hours or 

working conditions. Martinez, 49 Cal.4th at 64.  

It is undisputed that Danville alone made all recruiting, hiring and promotion decisions regarding 

its employees (UMF 43, 44, 46); Danville alone determined the terms and conditions of 

Henderson’s employment (UMF 39); Danville alone made the decision to hire its own managers, 

including Mr. Henderson, and assigned them to work at stations and thereafter transferred them 

as needed (UMF 46); Danville alone determined at which stations Henderson would work, and 

when he would work (UMF 46, 47); and Danville alone determined that Henderson would be 

deemed an exempt employee, at which station(s) Henderson would work, when he would work 

and what compensation and health and welfare benefits he should receive. UMF 50.  

Plaintiff’s primary argument in opposition is that Equilon indirectly exercised control of his 

working conditions, hours and wages through Equilon’s agreements with Danville. However, 

Danville’s contractual obligations to Equilon do not support a finding that Equilon exercised 

control over Plaintiff’s wages, hours, or working conditions. Danville undertook certain 

contractual obligations in its dealings with Equilon. Danville then hired its own employees (such 

as Plaintiff) to perform the obligations it undertook in those contracts. The fact that Plaintiff 

worked for Danville in the performance of Danville’s contract with Equilon does not by itself 

make Plaintiff Equilon’s employee. Plaintiff cites no disputed facts and no case to the contrary. 

Plaintiff has not adduced any evidence that Equilon had control over relevant day-to-day 

aspects of his employment and conduct. Compare, Patterson v. Domino’s Pizza, LLC (2014) 60 

Cal.4th 474 (franchisor lacked control of work details, including contractual authority to manage 

the behavior of franchisee’s employees while performing their jobs.) 

(b) To suffer or permit to work 

Under the second test in Martinez, an entity can be liable as an employer for “suffering or 

permitting to work” only if it “fail[s] to perform the duty of seeing to it that the prohibited condition 

does not exist.” Martinez, 49 Cal.4th at 69 (internal quotation omitted). The basis of liability 

under this test is “the defendant’s knowledge of and failure to prevent the work from occurring.” 

Id. at 70. 

Plaintiff argues without evidence or authority that Equilon “caused him to suffer the non-payment 

of overtime by failing to ‘hinder’ Danville in doing so when [Equilon] had a clear right to do so.” 

Opp. at 12:19-20. This is not the test. The “suffer or permit” language from Martinez is borrowed 

from early 20th century statutes prohibiting child labor, which were intended to impose liability 

on the proprietor of a business who knew that child labor was occurring in the business, under a 
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common law employment relationship or not, but failed to prevent it. The standard under this 

test is intended to reach “irregular working arrangements the proprietor of a business might 

otherwise disavow with impunity.” Martinez, 49 Cal.4th at 58.  

There is no evidence that Equilon allowed Henderson to suffer work, or permitted him to work, 

because there is no evidence showing Equilon had the power to either cause him to work or 

prevent him from working. 

(c) To engage, thereby creating a common law employment relationship 

The third test for employment in Martinez, “to engage,” means to create a common law 

employment relationship. Martinez, 49 Cal.4th at 64. The common law test for an employment 

relationship was recently considered in Ayala v. Antelope Valley Newspapers, Inc. (2014) 59 

Cal.4th 522 (“Ayala”).  

Under the common law, “’[t]he principal test of an employment relationship is whether 

the person to whom service is rendered has the right to control the manner and means 

of accomplishing the result desired … .’” S.G. Borello & Sons, Inc. v. Dep’t of Industrial 

Relations (1989) 48 Cal.3d 341, 350 (“Borello”) (quoting Tieberg v. Unemployment Ins. 

App. Bd. (1970) 2 Cal.3d 943, 946). What matters is whether the hirer “retains all 

necessary control” over its operations. (Borello at 357.)  Perhaps the strongest evidence 

of the right to control is whether the hirer can discharge the worker without cause, 

because ‘[t]he power of the principal to terminate the services of the agent gives him the 

means of controlling the agent’s activities.’ Ayala at 531 (quoting Malloy v. Fong (1951) 

37 Cal.2d 356, 370). 

Here the parties dispute whether Equilon had the right to terminate Henderson. This dispute is 

predicated on a distinction between the words “discharge” and “remove” as it appears in the 

Multi-Site Contractor Operated Retail Outlet Agreement (“MSO Agreement”) between Danville 

and Equilon.  

The interpretation of a contract is a judicial function. Pacific Gas & E. Co. v. G. W. Thomas 

Drayage etc. Co. (1968) 69 Cal.2d 33, 39–40. In engaging in this function, the court “give[s] 

effect to the mutual intention of the parties as it existed” at the time the contract was executed. 

Civ. Code, § 1636. Ordinarily, the objective intent of the contracting parties is a legal question 

determined solely by reference to the contract’s terms. Civ. Code, § 1639 (“[w]hen a contract is 

reduced to writing, the intention of the parties is to be ascertained from the writing alone, if 

possible …”); Civ. Code, § 1638 (the “language of a contract is to govern its interpretation …”). 

Paragraph 11(d) of the MSO Agreement reads in part that “[Danville] has the right to select, hire 

and discharge such employees; provided, however, [Danville] shall remove any such employee 

promptly upon [Equilon]’s request for good cause shown. [Equilon] shall not select, hire, 

discharge, supervise, or instruct any of [Danville]’s employees.” Declaration of Weldon M. 

Theobald, at ¶ 5, Ex. D.  

The issue is framed in Equilon’s UMF 43, which says:  
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“At all times while the MSO Agreement and Lease have been in force, and when the 
CORO Agreements were in force, Danville made all recruiting, interviewing, hiring, 
disciplinary, promotional and termination decisions with respect to its employees who 
worked at the gasoline stations.” 
 

Plaintiff responds: 
 

Undisputed with respect to recruiting, hiring and promotional decisions. Shell had the 
right to have any station employee removed from working at Shell owned stations. 
 

Note that Plaintiff does not dispute that Equilon had no right to terminate Plaintiff – as asserted 
in UMF 43. Plaintiff only argues that Equilon could “remove” him “from working at Shell owned 
stations.” 

 
Thus, Plaintiff, sub silento, concedes that Equilon’s ability to have an employee removed “for 
good cause shown” is not synonymous with termination. The Court agrees. Removal cannot be 
synonymous with discharge when the subsequent sentence provides that “[Equilon] shall not 
select, hire, discharge, supervise, or instruct any of [Danville]’s employees.” It may be that 
Equilon could insist that Plaintiff not service customers buying Shell gasoline; but that does not 
mean Danville could not assign him to other duties. (It may also be relevant that the evidence on 
point shows that Shell never asked to have any Danville employee “removed for good cause 
shown.” [See Supplemental Declaration of Weldon M. Theobold ¶26.]) Indeed, the evidence 
shows that Plaintiff’s employment was terminated -- for what appears to have been good cause 
-- by Danville; not by Equilon. UMF 62.  There is no evidence that Equilon played any part in 
Plaintiff’s termination.  Plaintiff has not shown that he was Equilon’s employee under the 
common law. 
 
Defendant has carried its burden of showing that a key element of the causes of action – 

employment by defendant – cannot be established.  Plaintiff has failed to show that a triable 

issue of material fact exists with respect to that.  

In the final analysis, there is no dispute of material fact, and, as a matter of law, the evidence 

shows that no employer-employee relationship existed between Plaintiff and Equilon. Equilon’s 

motion for summary judgment is granted. 

 

  

 3.  TIME:  8:30   CASE#: MSC13-01718 
CASE NAME: CARTER VS PULTE 
HEARING ON MOTION TO/FOR CONTEST ADGFS OF HAWKSLEY MASONRY FILED 
BY DAWSON ELECTRIC, DAGGETT ELECTRIC, INC, COLORIFIC PAINTING, 
* TENTATIVE RULING: * 
 

 The motion by Daggett Electric, Inc., Dawson Electric, Inc., and Colorific Painting, Inc. 

(collectively referred to herein as “Daggett”) to contest the good faith of the settlement between 

Villara Corporation and Pulte Home Corporation is denied. 
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The factors taken into account to determine whether a settlement is in good faith include 
“a rough approximation of plaintiffs’ total recovery and the settlor's proportionate liability, the 
amount paid in settlement, the allocation of settlement proceeds among plaintiffs, and a 
recognition that a settlor should pay less in settlement than he would if he were found liable after 
a trial. Other relevant considerations include the financial conditions and insurance policy limits 
of settling defendants, as well as the existence of collusion, fraud, or tortious conduct aimed to 
injure the interests of nonsettling defendants.”  Tech-Bilt, Inc. v. Woodward-Clyde & Associates 
(1985) 38 Cal.3d 488, 499.   A defendant's settlement figure must not be “grossly 
disproportionate to what a reasonable person, at the time of the settlement, would estimate the 
settling defendant's liability to be.”  (Id. at 500.)    

 
The party asserting the lack of good faith has the burden of proof on that issue.  (Ibid; 

CCP § 877.6 (d).)  Daggett has failed to meet that burden here. 
 
Daggett argues that the settlement is not in good faith as to Travelers.  (See moving 

papers at pp. 7-8.)  In its Opposition, Villara states its Application for Determination of Good 
Faith Settlement “applies only to the settlement with Pulte” and that the Application “does not . . 
. apply to the claims by Travelers in the Complaint-In-Intervention.”  (Opp. at 2:9-10; 4:9-10.)  In 
view of this clarification by Villara, the court disregards Daggett’s arguments regarding 
Travelers.   
 

  

 4.  TIME:  8:30   CASE#: MSC13-01718 
CASE NAME: CARTER VS PULTE 
HEARING ON MOTION TO/FOR CONTEST ADGFS OF VILLARA CORPORATION 
FILED BY DAWSON ELECTRIC, DAGGETT ELECTRIC, INC, COLORIFIC 
* TENTATIVE RULING: * 
 

 The motion by Daggett Electric, Inc., Dawson Electric, Inc., and Colorific Painting, Inc. 

(collectively referred to herein as “Daggett”) to contest the good faith of the settlements between 

Hawksley Masonry, Inc. and Pulte Home Corporation and between Hawksley Masonry, Inc. and 

Travelers is denied. 

The factors taken into account to determine whether a settlement is in good faith include 
“a rough approximation of plaintiffs’ total recovery and the settlor's proportionate liability, the 
amount paid in settlement, the allocation of settlement proceeds among plaintiffs, and a 
recognition that a settlor should pay less in settlement than he would if he were found liable after 
a trial. Other relevant considerations include the financial conditions and insurance policy limits 
of settling defendants, as well as the existence of collusion, fraud, or tortious conduct aimed to 
injure the interests of nonsettling defendants.”  Tech-Bilt, Inc. v. Woodward-Clyde & Associates 
(1985) 38 Cal.3d 488, 499.   A defendant's settlement figure must not be “grossly 
disproportionate to what a reasonable person, at the time of the settlement, would estimate the 
settling defendant's liability to be.”  (Id. at 500.)    

 
The party asserting the lack of good faith has the burden of proof on that issue.  (Ibid; 

CCP § 877.6 (d).)  Daggett has failed to meet that burden here as to either settlement.  
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 5.  TIME:  8:30   CASE#: MSC14-00729 
CASE NAME: OSCAR BALAN VS. R & N MIDDLETO 
HEARING ON MOTION TO/FOR BE RELIEVED AS COUNSEL FILED BY MARILYN 
PATACSIL 
* TENTATIVE RULING: * 
 
The motion appears to be meritorious and is unopposed.  It is, therefore, granted.  

  

 6.  TIME:  8:30   CASE#: MSC14-01751 
CASE NAME: BIO-RAD VS 10X TECHNOLOGIES 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
The Court has been advised that the parties have settled the case.  They shall appear to 
discuss the timetable to resolution.  They may appear by CourtCall. 

  

 7.  TIME:  8:30   CASE#: MSC14-01937 
CASE NAME: GREENE VS. HIGH DEFINITION SOL 
HEARING ON MOTION TO/FOR PRELIMINARY APPROVAL OF CLASS ACTION 
SETTLEMENT FILED BY EDRIC GREENE 
* TENTATIVE RULING: * 
 
The Court has a number of questions, including: 
 

1. What is the range of recoveries expected?  What is the shortest period of time a class 
member worked? The longest?  

2. How many work weeks are being settled?  What is the average payment per week? 
3. What was the average compensation per hour of these employees? 
4. The settlement agreement (p.5) contains a paragraph entitled “Calculation.”  It seems to 

assume that the Court will approve all of the requested deductions from the Gross 
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Settlement Amount.  What happens if the Court does not approve all those deductions 
in full?  

5. That same paragraph says, “Defendants’ (sic) share of any payroll taxes will come from 
the Net Settlement Fund.  By how much will this reduce the amount of money flowing to 
the class members? 

6. Did counsel seek bids for the services of the Administrator?  The fees seem high given 
the number of class members.  

7. The schedule seems a bit tight considering there may be a need to re-mail some of the 
notices.   

8. Why do funds from uncashed checks go to the Controller’s Office, rather than to the 
State of California’s Unclaimed Wage Fund? 

9. The definition of “ ‘Releasees’ or ‘Released Parties’ “ (p.2; ¶X) does not match the long 
list of parties released on p. 11, ¶E.1.  Why?  Why is the release so broad?  What does 
subparagraph E.1.a mean in relation to the very broad language in E.1.? 

10. Exhibit B is not a satisfactory reproduction of what is to be sent to class members.  The 
notice to class members should follow the form provided at the Federal Judicial 
Center’s class action notices page.  It should be written in plain English.  It should give 
more prominence to the bottom line: i.e. what each employee is getting (for how many 
workweeks) and what he or she is giving up. 

11. Since the settlement agreement says how much of the award is taxable, why is that 
information not included in the notice? 

12. The description of the release in the proposed class notice seems not to match the 
release in the settlement agreement. 

   
Please note, the Court will not give tentative approval to payment of (i) $15,000 to the named 
plaintiff or (ii) $264,735 as attorney fees, or (iii) a specific amount of actual costs.  The amount 
of these payments will be considered at the final approval hearing. 
 

  

 8.  TIME:  8:30   CASE#: MSC15-00537 
CASE NAME: CON J FRANKE ELECTRIC VS. WEST 
HEARING ON MOTION TO/FOR LEAVE TO FILE FIRST AMENDED 
CROSS-COMPLAINT FILED BY CON J FRANKE ELECTRIC INC 
* TENTATIVE RULING: * 
 
 Unopposed motion granted. 
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 9.  TIME:  8:30   CASE#: MSC15-00537 
CASE NAME: CON J FRANKE ELECTRIC VS. WEST 
HEARING ON MOTION TO/FOR LEAVE TO FILE 1ST AMND ANS TO 
TRILOGY''S CRS-CMPLNT FILED BY FIRST NATIONAL INSURANCE COMPANY 
* TENTATIVE RULING: * 
 
 Unopposed motion granted. 

  

10.  TIME:  8:30   CASE#: MSC15-00537 
CASE NAME: CON J FRANKE ELECTRIC VS. WEST 
HEARING ON MOTION TO/FOR LEAVE TO FILE FIRST AMENDED ANSWER TO 
TRILOGY PROD FILED BY CON J FRANKE ELECTRIC INC 
* TENTATIVE RULING: * 
 
 Unopposed motion granted. 

  

11.  TIME:  8:30   CASE#: MSC15-00963 
CASE NAME: ELSKEN VS L'OCCITANE, INC. 
HEARING ON MOTION TO/FOR PRELIMINARY APPROVAL OF CLASS STLMT, 
CERTIFICATION FILED BY CATHERINE ELSKEN 
* TENTATIVE RULING: * 
 
The Court preliminarily approves the settlement of the matter on the terms stated, and further 
approves the re-written form of notice.  (In giving this approval, it does not prejudge the question 
of attorney fees or the requested incentive payment.)  The parties shall appear to set the 
schedule for a final approval hearing.  Appearance by CourtCall is permitted. 
 

  

12.  TIME:  8:30   CASE#: MSC15-00963 
CASE NAME: ELSKEN VS L'OCCITANE, INC. 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
 See line 11. 

  



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   17 
HEARING DATE:   01/12/17 

 
 

- 11 - 

13.  TIME:  8:30   CASE#: MSC15-02030 
CASE NAME: SPRACHER VS. ZAGARIS 
HEARING ON MOTION FOR SUMMARY JUDGMENT FILED BY PAUL M ZAGARIS, 
INC, JON PAUL ZAGARIS, VALLEY NHD, INC, KARRIE GOOLD, DANIELLE 
* TENTATIVE RULING: * 
 
Before the Court is a joint motion for summary judgment, or, in the alternative, summary 
adjudication (the “MSJ”) filed by defendants Paul M. Zagaris, Inc., Jon Paul Zagaris, Valley 
NHD, Inc., Disclosure Source, Karrie Goold, Danielle Hardcastle, Esther Gutierrez, Fred 
Oshtory, and Michael P. Dutra (collectively, “Defendants”). The MSJ is opposed by two of the 
plaintiffs in this case, Joseph R. Spracher (“Spracher”) and Carol Higashi (“Higashi”) 
(collectively, “Plaintiffs”). 

The MSJ argues that neither Spracher nor Higashi has standing to prosecute this action. With 
respect to Higashi, Defendants argue that Higashi does not have an actual and substantial 
interest in the action, in that she will neither be benefitted nor injured by a judgment in the 
action. Friendly Vill. Cmty. Assn., Inc. v. Silva & Hill Constr. Co. (1973) 31 Cal.App.3d 220, 225. 
With respect to Spracher, Defendants contend that he is not a member of the class he purports 
to represent, and thus does not have standing to prosecute this putative class action as the 
representative plaintiff. 

The Court considers that it must perform the standing analysis with respect to Higashi and 
Spracher individually to determine their standing. 

Spracher 

Under First American Title Ins. Co. v. Super. Ct. (2007) 146 Cal.App.4th 1564, 1573, 1577, a 
representative plaintiff does not have standing if that plaintiff is not a member of the putative 
class he or she seeks to represent. 

Paragraph 69 (which is found on page 21) of the currently operative First Amended Complaint 
defines the class as: 

All persons and entities who during the applicable statute of limitations (the 
“Class Period”), were California residents and employed the services of PMZ 
where PMZ was the broker of record to buy or sell a residential home in 
California in a transaction in which PMZ or Jon Paul Zagaris received any 
payment or profit from any person related to a natural hazard disclosure report 
provided in such transaction.  

As a result, under First American, Spracher must fall within that definition to have standing to 
prosecute this action as a representative plaintiff. 

The evidence before the Court in connection with the MSJ is that neither PMZ nor Zagaris 
received any payment or profit in connection with Spracher’s transaction. (Defendants’ Separate 
Statement ISO MSJ ¶ 17.) That evidence is uncontroverted. However, Plaintiffs indicate in 
opposition that they have been unable to obtain discovery into this particular issue, because 
discovery has been limited to standing, and PMZ/Zagaris’s financial relationship with Disclosure 
Source is irrelevant to standing. The Court is sensitive to the discovery limitations that have 
been in place in this litigation. 

The Court considers that paragraph 23 of the Bottini Declaration satisfies Code of Civil 
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Procedure (“CCP”) § 437c(h). Granadino v. Wells Fargo Bank, N.A. (2015) 236 Cal.App.4th 
411, 420, cited by Defendants in reply, says only that “a simple recital that facts essential to 
justify opposition may exist” is insufficient under § 437c(h). Paragraph 23 of the Bottini 
Declaration is more than a bare recital. It identifies specific facts and specific discovery 
procedures that can be used to uncover the facts. It meets the requirements of CCP § 437c(h). 

As to Spracher, the MSJ is continued to permit the parties an opportunity to conduct discovery. 
The parties should give thought to the necessary discovery and be prepared to set a realistic 
briefing schedule for supplemental opposition and reply, as well as a continued hearing date. On 
or before January 24, 2017 the parties shall submit a joint stipulation and a proposed order for 
the Court’s signature indicating an agreed-upon briefing and hearing schedule. If they are 
unable to agree upon such a stipulation, each shall file a memorandum of no more than three 
pages setting forth the schedule it believes appropriate. 

Higashi 

With respect to Higashi, the MSJ rests on the premise that the evidence establishes that Higashi 
did not pay for an NHD report in connection with her transaction. The Court has reviewed the 
evidence submitted by the parties and concludes that it appears that the Buyers, rather than 
Higashi, paid for the NHD report in connection with the Higashi transaction. However, the Court 
is by no means making a ruling with respect to that issue. Any party is free to later present 
argument or evidence on that point. 

Assuming, arguendo, that Higashi did not pay for the NHD report in connection with her 
transaction, that fact does not mean that she lacks standing to prosecute this action.  

Plaintiffs have brought a claim for, among other things, a breach of fiduciary duty against 
Defendants for their allegedly taking a secret profit in connection with various real estate 
transactions. (E.g., FAC ¶¶ 32-34.)  

Crogan v. Metz (1956) 47 Cal.2d 398, 404, repeated the ancient principle that a fiduciary is “not 
permitted to make any secret profit out of the subject of his agency.” None of the cases cited in 
the briefing indicates that this fundamental precept has changed in the 60 years since Crogan.  

Roberts v. Lomanto (2003) 112 Cal.App.4th 1553 (“Roberts”) is instructive. In that case, like this 
one, the “secret profit” was paid by the buyer, not the seller. And yet the court in Roberts had no 
difficulty reversing a grant of summary judgment in favor of the real estate agent.  

Roberts said that real estate agents 

must not receive any benefit from the transaction of his or her agency other than 
that which is known and accepted by the principal. The agent will not be 
permitted to retain anything that might otherwise derive from participation in the 
transaction unless the agent fully discloses the nature and amount of the benefit 
and receives the approval of the principal. It is totally immaterial that the 
transaction is otherwise fair to the principal, or that the principal receives exactly 
the price wanted for the property. 

Roberts at p. 1563, emphasis in original. 

The Roberts Court continued by noting that  

The critical question is whether [the Principal] would have consented to [the 
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arrangement] had he known the exact terms secretly agreed to between [Buyer] 
and [Agent]. He has pleaded that he would not have done so … The unfairness 
in [Agent’s] position is this: When she entered into [the arrangement] with 
[Buyer], she owed [Principal] a fiduciary duty to obtain the best price for the 
property for [Principal]. However, [Buyer] paid [Agent] $1.2 million that was 
presumably available to pay to [Principal], as part of the purchase price. There is 
nothing in the record to suggest that [Buyer] cared to whom it paid its total 
purchase price. By refusing to disclose [the arrangement], [Agent] deprived 
[Principal] of his right to insist that the fee be paid to him as part of the 
purchase price of the property. In this transaction, [Agent] clearly acted in her 
best interest and not in the best interest of her principal, in breach of her fiduciary 
duty[.] 

Roberts at p. 1568, emphasis added. 

Here, it has been alleged that Defendants had a secret relationship with Valley NHD and/or 
Disclosure Source, and it has been alleged that Defendants secretly “marked up” NHD reports 
so that parties to the transactions – be they buyers or sellers – would pay an inflated price for 
the reports, all to the benefit of Defendants. Those allegations have not been rebutted in 
connection with the MSJ before the Court.  

The language cited above demonstrates that the prohibited conduct is the taking, by an agent, 
of a secret profit without disclosing the arrangement to the principal so that he or she might 
object or consent. The source of the secret profit – be it the seller or the buyer – is irrelevant. 

Because standing under Business & Professions Code § 17200 is more strict than standing for 
other causes of action, the Court notes here that it also finds the requirement for standing to 
maintain a § 17200 claim met with respect to Higashi. Under Kwikset Corp. v. Super. Ct. (2011) 
51 Cal.4th 310, 323, a plaintiff has standing if that party demonstrates economic injury, which 
can be, among other things, acquiring in a transaction less than she otherwise would have. 
Higashi has alleged that she acquired less than she otherwise would have in connection with 
the sale of her home as a result of Defendants’ alleged secret profit scheme, in that part of the 
total purchase price the buyers were willing to pay was allocated not to the actual purchase 
price, but to a secret kickback received by Defendants. In the absence of contravening 
evidence, that is sufficient to withstand the MSJ. 

Evidentiary Issues 

The unopposed requests for judicial notice are granted. 

Disposition 

As to Higashi, the MSJ is denied. 

As to Spracher, the MSJ is continued to permit discovery relevant to supplemental opposition. 
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14.  TIME:  8:30   CASE#: MSC16-00010 
CASE NAME: PLIHON VS. RIOS 
HEARING ON MOTION TO/FOR DETERMINATION OF GOOD FAITH SETTLEMENT 
FILED BY ALLIED WASTE SYSTEMS, INC. 
* TENTATIVE RULING: * 
 
Unopposed motion granted. 

  

15.  TIME:  8:30   CASE#: MSL16-00178 
CASE NAME: DISCOVER VS. RANDHAWA 
HEARING ON OSC RE: FAILURE TO FILE PROOF OF SERVICE 
* TENTATIVE RULING: * 
 
There is no opposition to the Order to Show Cause.  The case is stale.  
 
Therefore case is dismissed without prejudice for failure to serve and prosecute the matter. 

  

16.  TIME:  8:30   CASE#: MSL16-00185 
CASE NAME: PMGI VS. CIENFUEGOS 
HEARING ON OSC RE: FAILURE TO FILE PROOF OF SERVICE 
* TENTATIVE RULING: * 
 
There is no opposition to the Order to Show Cause.  The case is stale.  
 
Therefore case is dismissed without prejudice for failure to serve and prosecute the matter. 

  

17.  TIME:  8:30   CASE#: MSL16-00335 
CASE NAME: PMGI VS. SPARKS 
HEARING ON MOTION TO/FOR QUASH SERVICE FILED BY SHARIFA SPARKS 
* TENTATIVE RULING: * 
 
There is no opposition to the Motion to Quash.  A proof of service appears in the file and the 
motion appears to have merit.   
 
Therefore, the motion is granted. 
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18.  TIME:  8:30   CASE#: MSL16-00932 
CASE NAME: CAVALRY SPV V OVERZET 
HEARING ON OSC RE: FAILURE TO FILE PROOF OF SERVICE 
* TENTATIVE RULING: * 
 
Plaintiff says it is “skip-tracing for an alternate address.”  Therefore this Order to Show Cause is 
continued to April 27, 2017 at 8:30 a.m. 

  

19.  TIME:  8:30   CASE#: MSL16-01112 
CASE NAME: RETAIL VENTURES VS SILVERIO; G 
HEARING ON MOTION TO/FOR SET ASIDE DEFAULT FILED BY SEVERIANO 
SILVERIO, YESENIA GUTIERREZ 
* TENTATIVE RULING: * 
 
The motion to set aside default is granted.  The law prefers that cases be decided on their 
merits.  Defendants are in propria persona and their first language is Spanish.  The Court finds 
there is sufficient evidence of mistake or excusable neglect under CCP § 473(b). 
 
Plaintiff’s request for judicial notice is granted.   
 
Defendants must file an answer on or before February 10, 2017. 
 

  

20.  TIME:  8:30   CASE#: MSL16-01197 
CASE NAME: SPRINGLEAF V DILL 
HEARING ON OSC RE: FAILURE TO FILE PROOF OF SERVICE 
* TENTATIVE RULING: * 
 
There is no opposition to the Order to Show Cause.  The case is stale.  
 
Therefore case is dismissed without prejudice for failure to serve and prosecute the matter. 

  

21.  TIME:  8:30   CASE#: MSL16-01235 
CASE NAME: JEFFERSON CAPITAL VS BROOKS 
HEARING ON OSC RE: FAILURE TO FILE PROOF OF SERVICE 
* TENTATIVE RULING: * 
 
There is no opposition to the Order to Show Cause.  The case is stale.  
 
Therefore case is dismissed without prejudice for failure to serve and prosecute the matter. 
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22.  TIME:  1:30   CASE#: MSC08-02958 
CASE NAME: VALLEY COMMERCIAL VS WINDSOR 
ISSUE CONFERENCE 
* TENTATIVE RULING: * 
 
The parties have advised the Court that the matter is settled.  They shall appear by CourtCall to 
discuss when the matter will be fully resolved. 

 


